


























































































































§6,45 WRONGFUL-DEATH AND SURVIVAL ACTIONS

1
1 sl~t cnhe facllli~ fhls ~"~:~::~~~:::~~~:~~.~,~,W~.~,--p~·~g-e~9 ~"~::::~-::: rne shoo you whatI mean, The firs! Issue says

! 2 wroogful,becauseil was-theirfaUII. 2 to compensate, CGfI1penStite the estatefor the desnucnon of
,3 Theylett: out a few details, but oneIhlngyouknO'N Is 3 thepower10earn.

4 ihat OUr cuentsere1(!!J;lllyffltilledto damages, They neve 4 Now, youneve tll¢ lady<*" Justice. And guaranteed,
5 the absolutelegal right to be the suingparties in this 5 eve~odyhas seen the lady of Justice. She'sprobablyIn

6 'Case. 6 theroomsomewhere. cerla!nly In lhebulldng. U's oneof
7 The otherreasonwe are suing Is IhalComj;lirhBs feiled 7 the great symbolserjusuee. and it's worthy tolocf( at one

a to acceptfub BccountabJ1ity tor what Jlhas donewrong. $ ctthe gflilaisymool!> oflustlooto try to-understand v.'hai is:
9 MR. JOHNSON: Objection, your Honor. 9 just in a particular case.

10 THE COURT: Overruled. 10 Evarylhlng on the-Lady ccunte. So, for example, the

11 MR. RAPOPORT; The-second reason we are suing is because 11 bHndfoid Is the Idea of bllnd justice, and the idea ofblind

12 Comalr has ftltled tceccect full Mcountabilityfor wh&lIt has _ 12 justlee incorporates the thought th&.tlustlce mustbe given

13 done wroog and the harm thatit has caused. We are nol: seeking 13 without prejudice and free or outsidecoos/deratlons.

14 your sympathy. We are seekin!! your empl!llhy. We are here to 14 WIHlt's an OIitsiooc(lI'I$idefl:llion? _SQlMthingthai doesn't

15 -collect a debt 15 belon9en the scales. Well. how-do you kncm Whatbelongs Oll-

16 Here are a few big-picture thoughbitoget us started, 1G the scalest Youknow be-caus-e Judge F«esler is going to lett

17 Number one, Bryan Woodwatd was about to enter the prime or 17 you, and he's-alreaety told us, whieh Is whY I Cali sayil with
16 his-life,includinghisprime earningsyears. 1a !Ouch great C()l]fidenCil, Weknowwhat's going10be on tile
1-9 Number Iwo,Bryan WOodward's- bodygivesus the best 19 sceies.
20 eVIdence ofhowhe SUffered 20 And it's yourJ¢b 10use yourPI)Wel'. That'swnyihe LadY
21 And numberthree. Bryan was among the best offathers, 21 of Justice hasa sword. because you are the consetence of lhe

22 This i1> thetNth oflhis r:$S$_ 22 cQIlrllllnily andb1'Icau$e yw eregivenvest POW¢fS, And YQuare

1
23 The firstissue thai theCOurtis going toask you to 23 to usethese- powers by weighing the appropriate thingS and

24 decide Is what I putdownhere, Firsl, YOl.l sholiid determine 211 not allCM'lng anybodylQpt,lt $OMll1hing iMpprlJPrlate on lhis
25 from the evidence 1Isum ofmoney that will fairly compensate as scale and have il weighed.
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Bryan Keith Woodward'S estate f-orlhe de:Urue!ionof ills

2 power 10earn maney,
3 Hisestate. His estate. They keep saying~Ms. Hebert."

4 By theway, by-the way, it's Ms. Hebert, lhey keep saying

5 Ms, Hebert, because be WMtsy<XIlothinkthat (his: isn't the
6 children's money. It i5the children'smoney, and theCourt
1 willmanage th.efunllfot th.e children, I assure you,
8 Theywant you to lowbalL But yourcneme-. and the way

9 thiswo~$, gentlemen, is the Court - ana1thinkne'e
10 already told you, wltl gi'/e!you the Instructions on the law

11 immediately aflerthese closing statements are cone.

12 So don't lake myword for the law, YooOOll'thave to

13 take my word for the evidence. I'm relying on law and I'm

14 relying on evidence, and I'm going to show it toyou in
15 detailin this presenlalloo.

1G Ycur charge is you musl-flw$rd full. jUi>!, and reasonable

11 compensation. What does that mean? What does that no! mean?

18 Ful~ Just,and reasonable ccmceneauce does not me-an cheap.

119 and jt dcesno! meanstingy. II doesnetmean lowballing-the
20 IOSS(l1): thatwebavein this case,

21 Howdoyou figufl,t \WI Vlt1'l1 is MI, jll$f, and l1IasOl1able­

22 compensation? I'Vebrought her-e - '100 -can see- the board
23 thel SAy-Il, UTI)fairly¢Ompel"lsate"~· I CliffIt a board,bl,lt

2<\ u's on TV.
25 II says, "To fairly compensate:' That is your canto

S;OEl·CV·316, JUI)'Ttilill, 1217109
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1 That's no-more appropriate than somebody putting their
2 finger on the scale when meat Is being weighed to raise the
:3 price. Not a bit No extra things. $0 much roast beef, so
4 much a pound. That's how the scale wcrke. It doesn't matter

S about other things, whether people like or don't like the

6 roast beef. It's so much per pound, and that's how you weigh

7 It And youneed todo the.same-kind of thing.
S There are typical examples of some inappropriate, outside

9 considerations that can get gOingIn a case like this,
10 Things like, "The money won't do any good," like "A I~rge

11 verdictVllill drIVe up prtcea'' like "l'm afraid ofWhatmy
12 neighbors might think if I sign a large Verdict. U like
13 "People $hould pay for their 0'M'l prcclems," like "I have
14 SMn worse things than happened to this family." Like"There
15 should be a limlt on damages, no matterhowbadthey are."

16 I will talk about the last one in a second. These are
17 examples, and 1cancomeup witha hundred others of things
18 that scrnepeoplein your deliberation might put On the scale,

19 But they don't belong there. ItlflQuld be ignormg the

20 instructlon!Oo of the Court to put these things on the scale
21 that don't OOIon$l,
22 I'm going to show what does belong cn ihe ecale in juet a
23 few mlnates. But before dolnq that this last point, also not

24 on the scale, is any argument that SOmeonesays, "That olalm
25 VIo'aS not proved beyond a reasonable doubt"

5:06-CV~316,Jury Trlal,1217109
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TRIAL AND EVIDENTIARY CONSIDERATIONS IN WRONGFUL-DEATH ACTIONS §6.45

1 Now, we neveheardlitis-we hear Ihis anme tsne,
2- beYQnd II.reMQnllbledQl,lpl, Wfl ~II w",t¢h TVendnevebeen
S raisedto someextent on TV, ourgeneration, We have heard
4 "beyond a reasonable doubt."''beyonda reasonable doubt,"and
5 we can recile II in our steep.

6 We-believe, by Ille way,that we have provedalmosi
7 everythingherebeyonde reasonable doubt, but that'sbeside

8 lhe point. We'renot required todo ihat Thle Is a case

~ wherewe onlyhaveto proveit's moreprobablylrue thannot
'0 true. A51percent proOObliityis morethan is l1eCles~ry.

11 T-III$ i5the langua.gethatlbelievethe Courtwnl
12 In(:ludeinthe irll;;lrulllion$. Thep~pQrld!\llal'lce Qfth~

13 evidence meanssucheadence as-whenconsidered andccrnoared
14 tolhal opposed to Ubesmore1;OOVlndng rorte andproduces
15 in your minds a beliefthat What is sought to be proved Is

16 mQl'~ IIkE!JyIM! thennottrue,
11 In otherw«ds, to establish a ctelm by a preponderance

18 ctthe evidence merelymeansto provelhat lile claimis- more
19 likely so thannol so. That'Sthe goveminglegalstandard

20 In thiscase.
21 So we galla the first issue. Youwili remember. I can
22: pq) aroondto see-lhlngs. The first is-sue right fromthe
23 instructions, first. you shouldeeerrrsnefi"c:m the evidence
24 the sum Ofmoneythill Will fairly compe-n!il'lte Bryan Keith

25 Woodward's estatefor the powerof hrs-. forthe destruction
5:0S-CV-31G, Jl,Jl)I Trial. 1217109
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1 peaklevels."
2 Thismanwasaweeker, l'md$II/Ill;ll'ltedw¢l~...t. He WI.Isa

3 skliledneeesmen. HewasnotonlyskifledIn hishomeflek1
4 of etectrlcel work,but he was elseskilledin virtuanyall
5 things mechanical. Hewasa guy- we enknowpeoplelike
6 nus. He ls the guywhoean get the tougn-tl)..slart en-ijlines

7 to start;he- knowshowto pull them,hON to fiXthem,how10
S maintainthem. HakMw howk>bultdhcuses. ThisguYW$SI'I

9 worker, andhe had not: hil his stride,
10 Andwhat do thesepeopleWholimedhimwantyou to do?
11 They want you to take theworst assumptions, Theywantyou
12 !oUlke ute idealhal at 39 yearsoldhe hadpeaked,that he
13 will nevermakemore than(hal, lhal everything thai he had

14 rnadeW$:s1UUydocomen~d.

15 'rheywent yooto make theworstassumptions whenIt comes

111 toVallJfn.glheiruewuclion thrQugh thejrnegligeneeQf hi$-
f7 powertoearn money. Don't accept the ball

18 Or.Beldwil'l save you this detailedSl1tledtJh~ and hl$best
19 estimate. and that besl estimate was $2,900,420. look at

20 thesep~le, een In descnblngII they forgetthe S420,
21 becausethere'sno prindple-behind What theyaretalking
22 about. Theirprinciple Is,"Saveusmoney."
23 Our principia js, "Payfor theharmthat youcaused
24 thrOUgh yourfal,Jll."
25 Now,moretestlmOflY. Question: "SOthe notionthat this

5:0G-CV·316, Jury TrIal,1i111l:l9
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1 figure,$2,900,420, represents the maximumor thecest-cese
2 scenario that81)'8nWoodward couldachievein earningin his-
3 lifeis not true?" Dr.Baldwinexplained: "No,it's not
4 what Iwouldcan $he abl;Q!ute m\llJ(ll1lum. irs JI,I$I the
5 maximumthat I usedInmy table. But yes, therecouldbe

6- numbettlhigherthan that evre."
7 And he'sshowing yoo thatthe $2,9:00,420is uslng
$ ben<lllls andearningS combined 01about $96,000. The tabl!'!
9 shoYJil it In the two columns. Crotainly, youcan awardmore.

10 WE! ere- not makIng thatWMesllon to yw.. Willere t\liklngthai
11 you provide full.fair, andappropriate ClOlTIpensalloo.
12 Wehave takenthisman'sreal·W«tdtife andreal eamlng
13 potennat. In truth,mallY, menypecpsework longbeyond70,

14 Myow.1l temerte aneXample -at as. Mr. JOhnson 1577,andhe
15 just madea clOSing argument In Q majorplllOecrash C85e,

1$ TIlineere many,manyexamplesofpeoplewho goferbeyonda
17 wOO< lifeespectency.
18 And you knowwhlilt? Whether BryanWooawart! decldl.ld to
19 retire,lflhey hadn'tkilled him, or whetherhe decided10
20 workuntil !he day thathe died,or $omething Inbetween,
21 eetwes hischoice. ButIhe element of damageIs the
22 destruction of his power10earnmoney, Hehadmepowerto
23 eam money, however he chose 10use it.

24 So youhaveute elisere-llon to awardmoremenwe are
25 suggesUng. We believeIhal to awardteesthen$2,900,420

5:06.CV.316, Jury Trial, 1217109
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1 of his power to earn money.
2 $0 we get back to the Lady of.Justice, On the one sde
3 of the scale is the destruction of Bryan Woodward's power to
4 earn money. On the omerside of th" scale ISthe amount of
5 money that will equalize that harm, This is the idea of
6 compensate, It means to balance. Therewhat it means.
7 If somethirm weighs so much, an amcuntot money needs to
e be put in so that It balances, it's equal. That's what the
9 thing Is. Equal to What? The destruction of Bryan

10 WOOd'Nafd's totalilfetime powerto earnmoney. Tbetewhat
11 that element of damages is.
12 Now, here's some evidence, just to point to bits and
13 pieces. You \i\Illl be happy to know I'm not going 10sit here

14 and regurgltateeverylhfng you heard in three days. You're
15 intelligent people, and you heard aUthe testimony. r know
16 you remember it or _. you know, the parts you focuson. We
17 are all different people. We all hear different things when
18 WfJ'all talk about It
1e But here is an important piece of testimony from
20 Dr. Beldwin. "Peak earnings periods will generally be in the
21 405 and 50s, although in an individual that wants to keep
22 vvorklng, particularly jf they are up in the management revel,
23 then obVIously In their 60s it can even be higher yet. So
24 all of those, certainly Bryan had not reached that period of
25 time where for roost people they are going toeam at thelr

5:0e.CV.S16, Jury1Jial, 1217109
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1 would not be fair, would not be reasonable, would not be
2 appropria\e, and\olIOl.lld notbejust It would freeze Bryan In
3 the history instead of recognizing the reality that he was 39

4 yeats old andcoming intothe prime of his life.
G And even "" even Dr. Hudgins, we picked this little bit

6 of testimonyhere. That's their expert 'Wete you asked to
7 try to determlnewhat BryanWoodward's power to earn money
S would have been, had he not been Killed?" "Yes."
9 ~Isn't it fair to say that if he had remained healthy and

10 contlnued v,Qrking 1(1 age70 and beyondthat he. by

11 definition,would have kepthis power to ewn money beyond
12 age 707' She aneeered "Yes, I agree that wecan all keep
13 Indefinitely, untilwecHa, our powerto earnmoney, yes,
14 althoU9h most labor statisticsshow our power to earn money
15 does decrease as wegetolder."
16 And a questton: 'Would you agree that when he-waskilled
17 hil10 power to earn mcmey for me rest of his life was
18 destroyed?" She answered, "Yes."
19 She nevergavea number that actually representedher
20 opinionaboutthe value of the destruction of this good man's
21 powerto earnmoney. Andit seems to- me that that's probably
22 the moststraightforward issue in this case, and wesuggest a
23 minimum of$2,900,420 is the fafrvalue for the destruction

24 ofBryanWoodward's power to earnmoney.
25 And as a reminderon this board, I putthe thought out

5:06-CV·S16j Jury Trial, 1217/00
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1 there, you may havesomebodywho says to you, 'Well, that's
2 too much money, I think it should be $700.,000. Or 1thinK
3 this should be some guessednumberwith no guidanceof $1
4: million to $1.5mUllan:' aelt you areju$tsQrtQf piokll1g
5 guesses.

6 If somebody is arguing like that, I VIfOuld .sugsel>t that
7 you answer by saying that Bryan W:lodward was enterin.9 his
8 peak«!lrnlng years.
9 Next,the secondissue. VVhatever physical or mental

10 sufferiml you believefromthe evidence BryanWoodward
11 sustained as a direct resultof the accident That is what
12 is on the oneside of the ecate, snd theamount of rooMy thl'l.t
13 will equalizethat harm is what is on the other side of the
14 scale. And no other ceteideconsiderationsare apprcpnete.
15 Now, I'm going to reviewsome evidencethat came in early
16 hi the case. You may rememberthat Dr.Tracey Corey,
17 Kentucky's lead medicalexaminerout of Louisville;couldn't
18 come to court in person, but she testified by video
19 deposition. She supervisedall of the autopsies in this
20 case. And here area fewthings that she had-tosay,
21 Quote: "I have no physicalevidenceof any injury that
22 would have ~~ thai I could say that'Wl1l,Jk:l h;;wemade him

23 unconscious. I can't saythat he was unconsciousat all
24 until he actually died throughoutthe cr-ash."
25 That'swhat shesaid. Now, hera is a copy ct the

5:0t3.CV-3~6, JuryTnaf, 1217109
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1 findings on the autopsy,which is Plaintiffs' 12 in evidence.
2 The autopsyestablishedblunt force andthermal injuries
3 sustainedin airplane crashwith fire. Fractureof the
4 cervical spine with soft tissue hemorrhage. Soot deposition
5 in the airways. Blood carboxyhemoglobin level of 13 percent
6 Penmcrtemtberrrat injuries. That doesn'tmeanafter death,
7 by the way. PerimortemIs during death. Ptllmonary edema,

8 the reactionin the lungs.
9 And Dr. Burton,who I'm sure you will remember,said

10 various thingsduring his decceltlcn. 8\lt here he summarized
11 them out for us, but it's testimonyworth remembering,
12 "He doesn't have a broken rib. He doesn't have a

13 ruptureddiaphragm, He doesn't have a bwi$lld lung. He
14 doesn't havea bruised brain. He doesn't have a broken jaw,
15 Hedoesn'thavea brokenpelvis. Hisliver is Intact. His
16 kidneysaren't il'ljUfM. Hj~ lntestlrtesaren't fI'ljured.
17 Nothing is injured. No tcrcetut injury occurred to hi!;: body,
16 exceptmavcea fractureof sometype tohis third cervical
19 vertebra, No skUllfracture, nothing like that He had soot
20 in his lungs, he had fluid In his lungs, and his body is 95

21 percent burnedexcept for a slTJOlJl areathat is sparedfrcm
Z2 the waistbandbandof his pants. He had a brownbelt on,
23 still identifiable. Blue jeans still identifiable,Wrangler
24 blue jeans. A burned-up shirt anda sock 01'1 one foot that
ZS wa,s stiJlldenUflable, and some underwearthatwasdescribed

5:06·CV·a16,Jury Trial, 1217109
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1 That, in my Qplnion, is wh~t happened to Mr, WoodW<lrd, He 1 not.
2: has primarily burn Injuties, and that's what caused him to 2: Additional ground soars from the left main and nose gears
3 die," $ were cbeerved in a, horse p"'ddQCk~l;>Ql,It300 feet from where
4 "I think he is" w. another quote from Dr. Burton; "/ -4 the airplane impacted the trees, beginning about 500 feet
5 think he in the category of passengers that were mere likely 5 from the perimeter fence. Now, these elstances are just, you
-G than net" •• that'-$- our' legal 'lrlandard, by the way w. "more 6 know, general. I put this here mainly for the last sentence,
1 likely {h:;ln not COl'lSoloU$- or pa.rtially conscious after t/'Ie 7 which telle you this was a post-crash fjl"$.

8 tree strike." 8 Irs interesting, the defense has a certainlpusion
9 And then he had other things to say. A question: "Do 9 going on that this hlt the ground and/or the trees and

10 you have an opinion, based on a reasonable degree of medfca 10 everything burst into flames and that ueme-, those flames
11 and $QientifiCc certainty, whether about aryan WoodW<l;rd'$ body 11 were intense th$ way tney were by the time Officer Jared 90t
12 went through changes like that before the airplane crashed 12 them. Well, you know what? Nobody knows that to be true,
1$ into liInything but th~ sate?" H~'t'l taikins about here aUne 13 -andI'm going to talk to youexactly about whatWE!' know and
14 bottom it explains the fight-or-flight refleotwhich causes 14 what we don't know about the movement of that plane, the

1

15 -OM peripheral vessets to ecntreet, blood pressure to So up, 15 speed of that plane, the path of that plane, 'hhen theflr.e
16 heart rate to go up, shunting blood to the brain and kidneys. 16 erupted, what fed it, and the [ike.
11 These are physical responses, far from trivial. 17 The National Transportation Safety Board doesn't do W'hat

, 18 Hesays quiteclearlY: "Itsevenbeen shown that tralnec 1$ the cefeneetried to do, because you can't. You can't,
19 fighter pilots and trained astronauts, fn situations like 19 because you don't have enough data. Six football fields Of
20 that, cannotovercome someOfthe eensequenees of the- 20 action. For three football fields, you nave Flight Data
21 fight.Of-flight syl1droma. lts almost a oartalnty that he 21 Recorder and Cockpit Voice Recorder, For (he back half, you
22 ~$ going through th()s~thlng~," A.nd 1heqL1eslion, as you 22 don't
23 can see, Is before he-crashed into anything but the gate; in 23 And there are people Who- absolutely ighore that they were
24 other words, at the gate or just after the gate. 24 slowing the plane down. The facts that l am going to show
25 So there's been a lot of confusion In this trtat about 25 you Willdemonstrate new unrealtstlc their crash scenario is, I

5:06·CV~316, JuryTfial, 12/7/09 5:06.CVw316, JuryTrlaJ, 1217109

r- ~at that :,:::;~~:'O::::::: tirre to t~ tc 01::,·2 ., because ~:~a~:::~c~~:":::,:~:" llioy d1''''~.d':·'· "1
2 \.Ip the confusion aboLlt all of thls,becausewhete known and 2 lhatlhe thr<:lltles werebroughtbackbeceuse theJllyht crew.
3 What's unknown it'> not nearly as confusing as iI seems at 3 be-fore theycrashed jntc mearst raN of 13trees. sawJl
4 first blush. 4 Q:QIlling. AndYQ'Jeensee: right onthe: FII-g/ll Ollt-.Ree(lr@r, I
5 So a good starting pclnt here, you can see a picture. 5 andI'll sh<M'lt tc yoe. lhat theypullet!the llm.lttlc:o baok.
-6 It's Iii reminder of the total path, I told you at the l>wrt, 6 That$lowsthe Illrplan~ <low/t.
7 this plane didn't have ~- bless you, your Hcnor -. that the 7 Sowe don'tknowexactly, wasuuss secenes, 12. or 20
-S plane dkln'thave ~n~!,lgh speed to getoff the ground and that e thatit II.ctuany tookto ecmeto a fuU rllsl1 Nooody knows
9 It took it about six football fields of distance to complete 9 Ihatforsure. Andthe reason is, whatwere thespeeds?

10 the process of orashing.. 10 eernea$$\.lmptioos haw: beenmede.butn«JodyknOWii, Arid What
11 And this IsJu~ an ov~rvlew that :shQ'II'$ where that 11 weetnecnaetOfUl... flro,whli!ttriggl;lred il?
12 happened. 12 Forexample, they givto youthe bull~ forgivemefor
is Now, we have selected various bits and pieces of the 13 saying.thQt ~t QCO't yQt.I \hlnk thewnlt<ll foci tankIs
14 evidence here to show you. And we're using all evidence frcrn 14 full? I mean,YQIJ h$lV<lbeenhe~rin9 ~bllUI thisfire andhow
is the NatiQMI Tl":;lnsportation Safety Soard -officll:d 15 it erupted andhowIntense, hOW Ihe eee hlt andItripped
16 investigation, and liltla of that has really been featured by 113 rightIhroughthecentralfueltank? 00il~ you haveat:lGEist
17 the defense in this case. 17 l,I mimIplcturetbat It wes full? Th.,fliefI",lhfl;tll WOlf;'
18 So here you have a genera! statement of the overall thing 16 empty. Which t wHl alsoshowyou.
19 that hl',lppooedhere. The wreckage-was strewn in a debris 1'9 I pickeda fawolhartning$. I doo'tex-pect yooresee
20 field that started at the airport perjmeter fenoe and 20 that,etherthanit's an IntroductionlQ theevldenee. FOI'
21 cQntinued for approxlm:;lwly 1ASO feet to where the fuse-lag!) 21 theseof you Ihal aretechnicall)! mlndedand wantto l<)(lk at
22 came to rest. The airplane overran the departure end of the 22 this-- (will sugg=sl toyou folks it's up to youhewmuch
23 tutiWayby about 300 foot, as.evidenced by the mal" and nose 2$ yoowanttQlookat thls esfdenee ordon't wantlotQokat
24 gears ground scars. Additional ground scars -- tneythink 24 the evldene~.

25 the NTSe 1$lyln!:J abolJtthl$, ~;md we 'MIl show you they are 25 Thlsi~ lh$ Wfeckllgll' dla.gram. l~sh-Cl'1JS the-whole SCMeo
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1 of what happened. It shows the fact that the airplane was
2 hardly ever off the ground. They keep saying36 feet off the
3 ground. The truth is, the Flight Data Recorder and the NTSB
4 found that if was never more, than 20 feet.
5 And the reality of this is, it didn't have the speed to
6 fly. It INaslargelynear the ground doing what it was doing.
7 It sometimeshit the groun(l and left sear marks, and they
8 want to ignorethe scar marks becausethey want the whole
-9 thing goin9 faster because they want to give this image of

10 the big bang theory;big bang, everybody is dead.
11 You know,think about it. Their contention is, it didn't
12 hurt Seriously, their contention is it didn't hurt. Their
13 contention is ridiculous on its face.

14 So these, I just shewed you how you can haveclose-ups.
15 the wreckage diagrams have close-ups. You can see It as
16 Plaintiffs' 9. You have to look at the plaintiffs' exhibits
17 if you want to see what the National Transportation Safety
18 Boardhadtosay aboutanythfng. You won'tfind, to the best
19 of my kno'NIedge, a single defense exhibit from the National
20 Transportation safety Beard, 'Nhereas. most of ours are.
21 Okay. So here you have the close-up. If you look really
22- close youcan SEl'& the groundsoar, whiCh linesup Ile!f¢¢t:ly
23 with the runway and the other tire tracks coming off the
24 runway,
25 And here are just some reminder pictures. It comes off

5:06~CV·316, Jury Trial, 12/7109
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1 Ihe runway,it'sen me ground,areeves tracks. Gets up OJ}

2 theberm,whichyou cansee there,washes throughtne reece.
3 anl:ldoesdamagetotne reneeand certainlydid some- damageto
4 the airplane.
£) And thenyou get out herebeyondthat, mesaare Ihe lei!:

6 men gear .:'lor:! thenoseseerlire melts.thatabsolu\~y ere
7 Uremarksthai the NTSBsaidwere tire marks.
a I winneverforget that momentIn the trIalwhen

9 Mr.Greensteppedup and &ugge!>led In a questionas It there
10 were two groopsof theNTSSthat were in disagreementabout
11 whether these were tire marks or not. That Is 100 percent

12 ¢Ol'I"lplete nonsense. 'there were not dlsBgreements among arr-;
13 gttIilps at the NTSB. The WTSBfoWld endlabeled thts for What
14 ltls. lheydon't want It 10be Ihat,becauselMynMd the
15 planeflyingin crcertc speed the planeup f(x' their big

16 bangbutllhoory.
17 Now, here is someofwhat the Safety aoarc documented.
18 ~Contfnulng west between theI'Ilrport perimetflr fence lind the
19 first tree :strike, the debnsfield OOIltalning" _ ltju!>t
20 goeson wUh technicalhere, I'm gOing to ene meneae,and
21 I'mpointingoutto you herePlaintiffs'Exhibit4/'s. You

2:4! will ffnd, lfyou wanted,all thatyou need,eureallythat
2S existsaboutwhatthe airplanedid in the NTsB materials.

24 AnQlherdrawingby~nQfher NTSa grQllp$howing the same
2:5 thing. the pink jnes In the middle arewhy it makes it Into
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.1 this presentation. Those are the ground and tire marks that
2 the airline that made them tells you it WOlsn't made,
3 You know, they rely on -- they rely on a Right Data
4 Recorder which records the altitude in a:couple of different
5 parameters. You do have the charts from the Flight Data
6 Recorder, but don't be confusedby that.
7 The Flight Data Recorder Is tracking parameters of the
8 plane,but there areall sortsof tolerancesin these
9 devices. they are not perfect. These devices are not made

10 to track what a crashing plane isdoing that never get more

11 than 20 feet above the ground, the waythe Safety Board
12 documented It
13 So the safety Board had no problem squaring the physical
14 evidence of trackson the gfol.md ..-.lth whatthe FlightData
15 Recorder had to say.
113 If they actually havea disagreement, these people employ
17 people that are experts"ln the Flight Data Recorder. They

18 don't want tomarch one in here,becausethey know that 20 to
19 30 feet are within the tolerance of the specs.

20 So the best evldence is the picture. The second-beet
21 evidence is multiple investigators, more qualifi@dthan
22 anybOdy the airline brooght tc you .. They were Sitting on
23 committees that the airline had members of. You knowwhat
24 I'm saying? Their own people, fiNery COver tMt you eee that
25 shows committee membership, -ycu are going to see a comer

5:06·CV·316,JuryTrial, 1217100
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1 memberon the committee. You are not gOing to see dissenting
2 peperson any crtbts. They are technlcelpecctedealing
:3 with the governmentwho wUl tell onething. lhey wllliell
4 you something elseto try to holdthe damagesdown.
S Hereis someintere&lingdata at Plaintiffs'Exhibit46,

6 et the bonon. Jusl in caseyou get curiousaboutspeedsyotl

7 mightwonder.well, you know,howmuch.speed would this need
8 tog&l ()ffthe ground? TheygiveyOlttwodllferentpolats
9 dcmnthere. VR is whatyou are mterestedin. VR, velocity

10 formate. I thinkyou til know what rotatingis. Thnrs

11 whendoyoo bringthenose up to try to takeoff.
12 So-theVR,Ihls thIngweighsbetween 49,000 Bnd 50,000

13 pcends.so tney give youboth numbers. vR Is between 139

14 kno-1s and 142knots.a speedthat the airplaneMVel"

15 llc/1ieved.
16 And Whydid it neverachieveit? Becausethe runway
17 watn'llmg enoogh because it Wt.!S the mult,negligenceOf

18 fhh;- t:ompfWf, whQseeksto ivold Its-ll~ntebmty.

19 Okay. So thls is anotherexhibit,In care you want 10
20 seewhat the flight CI'$Wwell. sayingat the endthere asthey
21 realizedwhatwas happeningandtried 10savethe day. This

:4!2 is the pieceof data that I told you llboutthat documents
23 that the throille iscom!ng down. Yoo'U find ltln

24 Pjl;llntiffs' Exhibit45, Pagestc-s.fo-e, I;ln~ PlotS. M. t!)~
25 very end,youcan seeat the bottomthe graphthat fhe

5:06·CV-316, JuryTrial, 1211100
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1 throttle comes up for takeoff and holds it for a number of 1 JeredwasOIl-scene for se-ven ore-ignt ajter-c he wae
2 seconds, and a couple of seconds before we lose the data the 2 on-scene ~bout sevenor eighl mlnolesaftenM crash. He
3 throttle clearly is coming down. And lest you have any doubt 3 sawan intact fuselageon fire. The firewas faIrlyintense,
4 about that; the twopieces of textabove show that the 4 but fie stillwasable to-seathe generalareaaroundS.D,
5 throttles arecoming down. 5 becausethearewas actuallylessintensetherethan further

6 The way the jet engines work, they spOOl down, $0 if 6 back.
7 somebody was to pull the throttle back completely what is 7 Hliinotedthat someoflhe peoplewereInmen-sees and
8 probablywhat happened, the beginnIng of the spool-down. is S somewerenet. Clear evidence of ccosctces pain and
9 recorded. Then it crashes into trees. 9 sufferinSl. And as I mentioned, he couldvisibly seewhat was

10 By the way, that did the frontal d<,u'l'Iase that they are 10 gl;ling on.
11 insisting happened at the bank? This thing crashed into 13 11 I shouldadd that Incalculating damagesforlne
12 trees before it ended up in the final skid. The 13 trees 12 ceesercos pain andSUfferIng, prO(,lf'Qf dam1'lgel> for PhySical
13 pounded the front of the plane and took out the Cockpit Voice 13 paln andemotionalsuffering- nlled no/. be madawithexact or
14 Recorder and took out the F"tJght Data Recorder. 14 mathematical precision. The CourtwiU be inslructingyou
15 There Isthe start of the 13 trees, trees 1. 2, and 3. 15 eroutjbat whenwe getto this Issue.

16 And then youcen see in this picture the pounding the eeee 16 HQW muchmQl'ley? Wf:are- makingthe suggestlQn ofblltween
17 took, whioh pounded the airplane. But the airplane kept 17 S3millionend S6mil1lon for theecnsctcuspain and
18 going. 16 sufferingthatBryan Woodward experienced lnlhat crash. And
19 All right So there are more technical data here. lfs 19 Ihe reasontor the rangeis. there- is uncertainlyaboutthe
20 at 48. I'm going to- run throu.gtl that, the final rest 20 eurenen,
21 positions, This gels to the whole what could fuel the tank. 21 Thedamages_n let me explaina fewthingsto you about
22 If you look at this, you will see that the center fuel 12 thescaresi1.rid how- youwork the damages.
23 tank was empty. That the right wing was separated and wasn't 23 Therearesomelosses in riferhetare- far greaterUlaf1

24 dumping fuel. That the lefl:wiflg was sort of nearby, and 24 others. So,f()f' example, scmebcdy maybe narrnedlhrough
25 that probably accounts rer the fire that started to the left, 25 somebody etse's fault and theymay have,you know,a fracture
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1 probably toward the back by the wing and built forward.
2 Nobndy knowshow long it took to get forward.
3 Here is the Impact that really lays-out what the problem
4 i$ with theirarguments, thattne impactls sh()Wirlg a
5 sliding-in sort of impact You are not looking at a giant

6 nose-in crash there. The airplane doesn't "how a giant
7 nose-in crash, either.
a Here V()!.1 nave with the-wings sho'vVing Bryan'S eeat and the
9 trees. I don'tsee them at all on the version, but those

10 trees missed Bryan by a seat That's n;:ally the bottom line.
11 If you actually look at Exhibit 41, you will see the trees
12 marked on there and you will see that they missed him by a
13 seat.

14 Andhere-we hevetheIueldetathet I promised YOU,
15 Plaintiffs' Exhibit 46, Plot No. 16. At the bottom it shows

16 the left tank, the rig.httank. it ehows howmeny pounds were
17 in the left and right It shows that the center ta.nk was
16 empty. Theta the-line attne: bottom that i$ Oil zero. l1ynu
19 look at the blown.up model. At the very end, as It started

20 sloshing around a [iUlebit of fuel, v.ml;lteverwas residual
21 in there got near the sensor and it carne up just a touch, but

22 you can see It's at empty.
23 This document shows where the wings were. You can find

24 it at Exhibit 49.
25 All righ~ I will try to wrap this issue up, Officer

5:0():"CV~316,Jury Trial, 1217J09
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1 to a toe or they may have a fracture to an ankle, and they
2 may survivethat without huge change in their life
3 oiroumstances. That may be the-kind of thing that would be
4 measured on e severlty scale in the tens of thousands 01
5 dclfere, and then depending on the duration of the suffering.

6 These are the two things when you think about damages you
7 weigh together, severity and duration.
8 At the other end ctthe extreme) there are certain ·kinds
9 of losses that are so horrible and so horrific that the

10 amount of damages that's appropriate can be $S million or

11 more.
12 This Isthat kind ofthtng, because. thle reaches the
13 highest scale of human suffering. There is nothing worse,
14 Mercifully, by anyway you cut It,the duration was snort
15 But was the short duration a matter of seconds or minutes?

16 Ycu cen weigh the evidence, inclodin9 the central fuel tank
17 was empty, and other evidence. You can consider this
18 Y01.l~lf, QT yo\!oan consider it in lightofexpert
1-9- testimony, or any other way you want to.

20 There is a reasonable probabl1ftythat he suffered for a
21 matter of minutes. If you bel1evethatto be true, I would

22" aekycu to make an award at the higher end of the range than
23 I would have suggested. I believe that that is a fair,

24 re-asonable, and appropriate award of damages in this case.
25 Let me move forward, because the hour is late. I will do
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1 psy-::hlatrlstin here Whohad never even mat the girls, knows

'2 !M fir.;;!thing llbout meM, 11I1d talkfld 1;lboutw!ll.itherth¢y do

.3 or don' reeeperfenee or imagine or Ihink or gill: possessed by

4 mrs.
~ 'nus Is a dysfunclloo home there. I hope - I wish they

$- wouldget h/:lp, Wllh your verdict. you're here10help whit

7 yoocan help, heal what you can heel, andpay for whl'lt cent
fl btl helpedOrhel'lIett Therighl verdiql can restoreBryan
9 Woodward's good name end cen etH!OOrage, Ilhtnk - I hope­

10 thIs- poor family, these three woman, the young women and an

11 <Jtl;!er Wl;lmlill'l, \1;1 ~t the helP IM.I they n~o:t

12 the next issue, Ll1llJren'sll>$$ Qflilffeclion alid

13 companlonstllp, which \nqludl,l$IQVe, cere, M(;\ pr~ecUQl'l thl;lt
14 she would have derived from her father from Augusl27th of

1-5 '06, untW she reechec 1/3,. That says 6.05, but irs 2.05

15 yeats-. In Lauren's: case shewas 15, soonto be 16, andII

17 wes z.os veere.
1~ The amount Ofmoney tnat WillequaJl::e met 1005,It is

19- my Ihoughtlhat Lauren's Is the seeono-farg<;!st loss-InIhe

20 case, cue tc the rect Ihat she was only 15 when her father

21 was killed and also because of tile 2,05~year duratlon of the

22 100,., which Igol correct here In this board.

23 Vott know, you folltlii,!mber!hl;\' movll;\' and I snowYQ\l neve SC¢n
24 pictures before, This is a happy,healthyfe-mil)'.
25 By the way, the defense brought up smokers-a bunch of

5:0G-CV.31G, Jury Trial, 1217109
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1 times, 8Iyan WMnot a'Smoke,. They ere trying sorneh<m.~ I
2 don't really know why Ihey kept bJinging up smokers, bul

$' SI)'l;lnwas nell a smollol;lr, fhllt autopsy not only sllcmed nothing

4 was broken, buIJlshowed him 10be a healthy. slrong, as

S Yl'lll.rQldwM \'l\':Jsoll,li:\llynothln9wrongwllh him- V\/hlr;h, by

6 Ihe way, probably aeccents farwbyhe suffered pflmaps more

7 men some others. because heWl:lsln great shape.

S This is jusl a repeat of the picture we have load

9 throughout as oortheme photo, because tnat was taken a very

10 short time before IIlis good man rceno himse" on tile wrong

11 eJrplane,

12 So here Isthe suggestion, You know, Ihe form and Ihe

1$ blind lady. The tlmount ofl'l'lOfley that we ere $Ugge$ttngwm

14 equalize Lauren's harm, also $3 million per year cncss for

15 atolalinMrc&seof$6.15milllon.

16 1want to repeat lmmelhlng I said eerller. We're not

11 seeking ~pathy, we're seeking empathy, And weare here 10

1~ colleel a debt;" P1ea;se remember and please answer anyone who

19 argues the otherw-ay. Bryan Woodward was about \0 enter the

20 prime of nts life, Including his prtrne camlngyears. Bryon

21 WoodWard's bodYglws us Ihe:best evidence-of how he

:22 suffel1ld. Ami Bryan was among me best of fathers.

23 Then\!; yW furYQl,lrllml'l aM $ttlmuOl'l. Thlscase Is now
24 In your hands.

25 THE COURT: This is II falrty 'Shortset oj Instructions,

5:0~VH316, Jury Ttlal:, 1217109-
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1 my best to finish this.

i dUd!).., do you happel'l!¢fCrmmber whl)t lltne I $tl'lrted?
3 THE COURT: Yes,10:56.
4 MR. RAPOPORT; Okay, Well, then (can promise you mat
5 I will redone speaking about 11:05. And I may even be <lonea

i:i euesooner Uten that, If I can,
7 Bullet me mcve wer ic me oth~rqlle$lh,'1n$, Thenexl
8 issue lobe dCl;ided nere. the third leeue, hi Ih","Wlu\!! ot

I
a MattJe-Kay Hebert's loss of affection and companionship,

10 which includes her 10000s of Jove,care. and protecUonthat

1
11 $heWOUld neved(lffyedfromher fettler fromthe-ume ofltll,!
12 cresn untilshereecnes 18veere of age,aperiod of 1'l.23
13 yel,l.fs,

14 The question submlUed 111: "WIlat emcunt ofmoney will

15 equallz.e that ham,?" I submit to yoo that Mallie-Kay's loss

1G is the largestloss in the casecue to thefllet that Shewas
17 only 11When herfalherwa$ kllll;ld ~f1d etscbl't;Ql,l$1'l Qflhe­
16 s.za-veer duratiOli Qflhi$ most horrible 1015$,

'9 A few remInders ofwho Bfyon Wooaward was, Ilhlnk that

20 you've reemeuwnat e good person he was, what a good name,

21 what a good nature, what a good WOOl ethic. wnet a glJOd

22 family man. J'nd what II. greet father, What 8;ri lliD$ClIut-e1y

2~ g~at father, I am a father, GndI try lQIXI a 900d Qn",bv!
24 I've le1I;rncd a great deal by 1000ming about Bryan Woodward's.

20 Ufeand Bryan Woodward'$ value as a faihef.
5:0G_CV.S16, JuryTrial,1:211J09
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1 He was atways there, and his family 1Na$ what heINaS all
2 about His 'Atlole family, especially those -~ those wonderful

S gll'lsWhohad a great chlldhQ«f, tc a point
4 The- point belngV\ltlen one W\!ls11 and one was 15, and their

5 whole- life Wl<ll$ rooked ~nd their whole Ufe was shaken, and

6 they began to experience the loss of effeotlcn and the loss

7 of companionship that bas Changed them.

a Please bear in mind that proof of damages for loss of

9 affeotion-and eomp3nlonshfp need not be made eX;;letly or 'With
10 mathematical precision,

11 we're making the suggestion to you for this loss that the

12 amount of money that wilt equalize that harm Is 53 million
13 peryear for the loss that she has experienced. In her case,

14 a towlof$18.69milliot\

is Some people may respond to that by saying, "rnere a lot

16 -ofmoney." But I answerback and urge you, too, this is a

17 101 of 10$$, This is not a trivial matter. This is I!I

18 negligence case, This is a case about wrongful conduct.

19 This is a case about losses that no children should ever

20- know. This is a ceseaboutchildrenwho wakeup In the
21 middle of the night, not only crying but crying because of

22 the horrid image of their poor father burning alive and

23 breathing In that airplane, something that would scar

24 anYbody.

1
25 And the unbelievable gall of this airline, marching a

I
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1 SO1think I could finish In 10 or 15 minutes. Old anyone need

2 tcneve a break before?

;} (Whl>flAlPOfl, the Court lMtrl,lQts the jury.)

4 lHe CoURT; So.memb/;r$ cnne jury, those are your
5 instructions, Andthe-lnslNctionsthl:lt I andJudge- Caldwell

6' nevebeen giving to you overthe course of the trlaillot 10talk

7 about the case arowllhdrawn. You are now InstlUcted to report

8 totne jury room to deliberate-on your verdict, And you will

9 have meeeIll'slruQ(lons, You wUlhave lh\!! exhibits tQ~o beck

10 with you the jury room.

11 In wuertc save ene. Uncle sam WIll buyyourl\Jnch.

12 Youwl1l be given a menu, eno me eourtsecurity offioorwlll

13 get yourlulldl fer you IUld bring-It to ycu, Andyou mey

14 begln)'Our deliberations, Your lunch should be here in abwt

15 30 minute$,

16 Anything (II", ccuneerz
17 MR. RAPOPORT: NoIhllJ!! from us, your HonOf.

16 MR,JOHNSON: No, your Honor,

19 MA,G~EeN: No,yourHcncr,
20 THE COURT: Very good, So, Mr. Mar::>hal, will you send
21 me JulYtlJthl,!"juryrOl;lm, please. sr.
22 (Jury reeves 1M Gourtroom at 12:07 p.m.)

23 THE COURT: f'J1 rlghl. Mr, Mllrshlll, will)'QIJ recess

24 cQ\,lrtwhill'wt:,l:lw~Il'he ~Qict l;)ftM jl,lry, CQl;Jl1i¢!,lfyOl.l

2$ W$l'lt191ea\fetM OO\lrthou$\!, Ih$l.'$line-, JU$t le$.V\'! the (;:1~Jk

$;Qe·Cv.;}1(;, J~ryTrif.\l, 1V1lOft
Verdict of the Jury
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1 dated December 7th..2009.

2 Verdict rem e. We,lheJury.fihd the foltowlng money

;:. d1imagt;l':i wmfllirly 11M re1iSorla!:)!Y !;:Oll!Pl'n:<rnle MnU1I,H<11Y

4 Heb6rtfor the loss OfaffecUOOl'nd cOOlpal'dooShlp from her
5 remerfromthe day ofhis death Ihrough her ram birthday.

6 $3-mllllon.

7 Signed by !he rceeperecn. dated December 7, 2009.

6 Verdict F¢n'f'IC. We, the Jury, find the following Money

9 damagesWill fairly andrealsomably eOll!~en$""le lauren Madls-on
10 He!:)llrt for the 10$$ of affection and companionship from her

11 Mher frQffi the eate efhls death to her 18th birthday. $2

12 million.

13 DMed~· -s!!;1oed by th(\!foreperson, d~ted ceeerreer 7th.

14 ;:1:009.
15 THE COURT, cccneer.do-you desire 10 have the Jury

16 polled?

17 MR, GREEN: NO.)'QIJrHonor.

HI MR. RAPOPORT: No. No,yPurHQlior.

19 THE COURT: All tight JlHl.gmentwUl btl cmtl'lf<ldin
20 eeeecenee with the verdict of the jury.

21 .Mt:ml>erJl. of the-Jury, thilUlk)'W SQvery mucll for your

22 service. YooWerll-ViiI}'ettentlve,and I'm impressedwith the

23 Job thai you did and will excu&lllo"PJnow. Thank you.

24 (Jury leaves the courlrocm at 5:1B p,m.)

:25 THE COURT, All rlgtlt, ~Ol,m$el. We h<W$$nolfll~r matter

::;:-o5-CV~31G,Jury Trial, 1217109
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1 to be tried, and do you have llOy preferences? How long will II

2 IlIk" y<'.IU to be t6M)I?
3 MR, RAPOPORT: I woold assume Ii. eeupte (If mCfiths.

4 depending on what you have In mJnd.

5 THE COURT: All right.
6 MR, GREEN: That sounds reasonable.
7 THE COURT: .All right, I don't think that we can gel to

8 II that soon. I have 8 ralher loogcriminal eesethers set to
9 go, 61arting aboul the midrlle of January, 5Q let's leave that

10 Qpf:nright nOW, and Ih~I)Yol,l /lM <XIfI~wflllregl;lrdlOUlill
11 matter and acIVlseme Court when you wm be ready 10go;

12 All light, Let me suy to the JitlQfne~$-that yoo did a
1$ really,rf;'lallyf\nol,l' jQb II'!thi:; ease. I Wf!$ imprf;l$S(ldwiih
t4 both "ides, And il was 1'1 toogh case. Bothof you -did a good
15 JOO·-6 greaJj>:>b, I $hou!(l $W.
is MR. RAPOPORT: TMflk youvery MUt:Ii, yourHM6t.
17 MR GREEN: Thankyou.
te THE COURT: Thank you. Very good.
19 MR, RAPOPORT: We wm fe.tkagain soon, I'm sure.

20 THE COURT: Mr. Marshal, will you recess court, please.

21 (Proceedings concluded at 5:t8 p.m.)

22 I certlfy thal the foregoing is a eorect irenscsot from
the record or proceMlngs iii me tlbO\lI,H!:,Muted matter.

23
Z.

1 I!Iphonehumberwhere)'Ou eaTl be readied,
2 (fieeessiaken from 12:06 p.m. 10 5:13 p.mJ

3 THE COURT: ceunset.I hsve Ii note from the jury thai it

4 has relallhodll verdic;!,

S An~hlng before Ihave the JI,lf)' brought In?

G MR. RAPOPORT: Nothing from us, your Honor.

7 MR.GREEN: No, slr.

8 TH6COURT: All right. Mr. Marshal.

9 (Jury enters-the eourtr(l()fOat 5:13 p,m.)

10 THE COURt: No.110, you neve ueen al<lctedforepers-on at
11 Ihe jul}', m that COfreel?

12 THE FOREPERSON; Yes, sir.

13 THE COURT: Has the jury reached a verdict?

111 THE.FOREPERSON: Yes, sir, your Honor,

15 THE COURT: All rlpht. Will you hand the verdict to the

is Mar$hlll, pteese.

17 All right. Madam Clerk, w~1 you publish the verdict or

is Ihe jury, please,

19 THE CLERK; Yes. your Hooor. Verdict FormA. We.. the

20 Jury.llnd Ihe foltowinp money damages will fairly and

21 rea$oo",bly eompen!ltlte the E!itete of Bry<lnWoodwattl for one, Ih
22 destruction of Blyen Keith Woodward's power to earn money.

23 -51/350,000.

24 Two, Bryan Keith Woodward's ph)'l'icat pain and menial

25 $lIff-erlfJp, 1f<I(ly. $7~G,OOO. S1.g1'1ed bytlle f¢rep~r$(lfl,

5:06·CV"316,Jury Trlal, 12J7J09
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